of the proposed penalty, therefore, must be associated with the
inspector's having written the orders under the unwarrantable
failure provisions of section 104(d) of the Act.  Since there
is no indication that anyone had gone under the unsupported roof,
I believe that each of the proposed penalties of $1,000 should
be reduced to $300.

Order No. 896237 alleges the final violation to be consid-
ered in Docket No. WBVA 81-508.  That order states that respond-
ent violated section 75.303 by failing to make an adequate pre-
shift examination.  The inspector's belief that the preshift
examination was inadequate is based on the fact that the condi-
tions cited in the orders previously discussed were not reported
by the preshift examiner.  It is a fact, however, that the first
unwarrantable-failure violation cited by the inspector on Jan-
uary 20, 1981, refers to the fact that the loose coal accumula-
tions in the belt entry had been reported for several shifts and
to the fact that the mine superintendent had had some work done
on cleaning up the loose coal accumulations.  Therefore, if a
hearing had been held, it is likely that a difference of opinion
would have developed as to the inspector's claim that an adequate
preshift examination had not been made.  The Assessment Office
proposed a penalty of $500 for the alleged violation of section
75.303.  In view of the speculative nature of the alleged viola-
tion, I believe that a penalty of no more than $100 is warranted.

Docket NO. WEVA 81-509

The petition for assessment of civil penalty filed in Doc-
ket No. WEVA 81-509 seeks assessment of a single penalty for a
violation of section 75.200 based on Order No. 896232 issued
January 20, 1981.  The violation alleged is that miners were
working inby permanent roof supports and the violation is based
on the inspector's belief that the miners were using equipment
whose controls were so close to the unsupported roof that the
operator of the equipment would necessarily have had to have
worked under unsupported roof.  Here again, the inspector cited
the violation of section 75.200 in an imminent-danger order
written pursuant to section 107(a) of the Act without showing
that the violation was being cited pursuant to section 104(a) of
the Act.  The inspector may have modified the order to state
that the citation was made under section 104 (a) of the Act, but
no modification was submitted in support of the petition for
assessment of civil penalty.  There is no proposed assessment
sheet in the official file, but despite the fact that the viola-
tion was cited in an imminent-danger order, the Assessment Office
proposed a penalty of only $170.  The infirmities in the order
indicate that allocation of a penalty of $100 is adequate for
the violation of section 75.200 alleged in Order No. 896232.

744ed.  The inspector's orders do not say that
